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1

HADLOCK, J. pro tempore

2

This appeal raises issues about two uniform jury instructions regarding

3

causation--the "but for" instruction and the "substantial factor" instruction--that may be

4

given in negligence cases. Here, the underlying litigation related to an automobile

5

collision in which a car driven by defendant Carter struck plaintiffs' car from the rear.

6

Both plaintiffs later had surgery related to neck and back pain and other symptoms, and

7

they sued Carter in negligence, seeking to recover medical expenses and other damages.

8

Before trial, plaintiffs asked the court to deliver both of the uniform jury instructions

9

related to causation, but the trial court gave only the but-for instruction. The jury

10

returned a defense verdict. On appeal, plaintiffs argue that the court erred when it

11

refused to deliver the substantial-factor jury instruction as a supplement to the but-for

12

instruction. Plaintiffs advocate for a rule that would require a substantial-factor

13

instruction to be given in all cases in which there is evidence that the plaintiffs had

14

underlying conditions that made them more susceptible to injury. We decline to adopt

15

such a rule, and we reject plaintiffs' contention that the trial court erred by not giving the

16

substantial-factor instruction in this case. Accordingly, we affirm.

17

We briefly summarize the evidence pertinent to the issue raised on appeal

18

although, when analyzing whether the trial court erred when it declined to give plaintiffs'

19

requested instruction, we ultimately view the evidence in the light most favorable to

20

plaintiffs. See State v. Heaton, 310 Or App 42, 46, 483 P3d 1209, rev den, 368 Or 637

21

(2021) (reviewing evidence in the light most favorable to the party who requested an

1

1

instruction that the trial court refused to deliver). It is undisputed that a car driven by

2

defendant Carter struck the back of the stopped car in which plaintiffs were sitting, at a

3

relatively low speed. Plaintiff Roberta Haas experienced pain soon after the collision.

4

Several months later, she was still experiencing pain, sought medical advice, and

5

ultimately had spinal-fusion surgery. Plaintiff Kevin Haas, who also experienced pain

6

after the collision, had disc-replacement surgery a few years later. Plaintiffs presented

7

medical evidence from which a jury could find that the automobile collision involved

8

speed and forces sufficient to cause the injuries for which plaintiffs later sought surgical

9

and other treatment. Plaintiffs' evidence also supported their claim that, in fact, the

10

collision did cause those injuries. Defendants presented contrary evidence suggesting

11

that the speed and forces involved in the collision were not sufficient to cause plaintiffs'

12

injuries.

13

The record also includes evidence that both plaintiffs had underlying

14

conditions that made them more vulnerable to suffering the types of injuries for which

15

they sought treatment after the collision. In particular, the evidence established that

16

Roberta Haas had had multiple previous spinal surgeries that included removal of

17

vertebrae and implantation of medical hardware. The surgeon who operated on Roberta

18

Haas after the collision deemed the precollision condition of her spine to be "a mess." He

19

testified that, given her underlying condition, he would not have been surprised if she

20

presented with the same symptoms that prompted him to perform surgery even in the

21

absence of a car accident. The surgeon agreed with a suggestion by defense counsel that,

2

1

for a person with Roberta Haas's underlying condition, even a sneeze could have made

2

her symptomatic. Kevin Haas had previous mild injuries to his neck from other

3

automobile accidents that had not required surgery; he also had degenerative symptoms

4

that were not uncommon for people his age.

5

Plaintiffs sued Carter, alleging that both plaintiffs had suffered harm as a

6

result of Carter's negligence. The suit also included a claim against Roberta Haas's

7

insurer (State Farm Mutual Automobile Insurance Company) for breach of contract,

8

alleging that the insurer had failed to pay all personal injury protection (PIP) benefits that

9

were due.1 The case proceeded to trial.2 Plaintiffs submitted a written request for jury

10

instructions, including two uniform instructions about causation, as follows:

11

"CAUSATION--'BUT FOR'

12
13
14
15

"The defendants' conduct is a cause of the plaintiffs' injury if the
injury would not have occurred but for that conduct; conversely, the
defendants' conduct is not a cause of the plaintiffs' injury if that injury
would have occurred without that conduct.

16

"CAUSATION--'SUBSTANTIAL FACTOR'

On appeal, State Farm argues both that plaintiffs were not entitled to the
substantial-factor jury instruction and, alternatively, that the arguments that plaintiffs
make on appeal relate only to their claims against defendant Carter, not to Roberta Haas's
claim against State Farm. Our determination that plaintiffs were not entitled to the
substantial-factor instruction means that we need not address State Farm's alternative
argument.
1

At some point after plaintiffs filed suit, Carter died and his estate was substituted
as defendant. We use the name Carter in this opinion to refer both to the deceased
individual and to his estate.
2

3

1
2
3

"Many factors may operate either independently or together to cause
injury. In such a case, each may be a cause of the injury even though the
others by themselves would have been sufficient to cause the same injury.

4
5
6
7
8

"If you find that the defendants' act or omission was a substantial
factor in causing the injury to the plaintiff, you may find that the
defendants' conduct caused the injury even though it was not the only
cause. A substantial factor is an important factor and not one that is
insignificant."

9
10

(Boldface in original; footnote omitted.)
In a written memorandum supporting their request for the substantial-factor

11

instruction, plaintiffs relied on the Supreme Court's discussion of causation instructions

12

in Joshi v. Providence Health System, 342 Or 152, 149 P3d 1164 (2006). In Joshi, the

13

court explained that the but-for causation instruction applies in most negligence cases and

14

requires "a plaintiff [to] demonstrate that the defendant's negligence more likely than not

15

cause the plaintiff's harm." Id. at 162. However, the court also identified three categories

16

of cases involving multiple causes in which the but-for instruction "fails" and a

17

substantial-factor instruction applies, including when "a similar, but not identical result

18

would have followed without the defendant's act." Id. at 161 (quoting W. Page Keeton,

19

Prosser and Keeton on the Law of Torts 267-68 (5th ed 1984)). Plaintiffs argued that this

20

case falls into that category of cases. Plaintiffs relied on evidence of their underlying

21

conditions to support that argument, contending that "both plaintiffs' degenerative

22

conditions, and plaintiff Roberta Haas's prior susceptibility to injury, mean that a similar

23

result to that which eventually occurred in this case--a lumbar fusion surgery--might have

24

eventually taken place" even though "the timing of that surgery was directly influenced

4

1

by" the collision.

2

At a hearing on the requested jury instructions, the trial court suggested that

3

it was not persuaded by plaintiffs' argument, viewing their concern about underlying

4

conditions as being "addressed by the infirm condition instruction that you take your

5

plaintiff the way that they are, as opposed to a causation issue where I give a substantial

6

factor instruction." The court also noted its recollection that the substantial-factor

7

instruction applies "when you have multiple actors potentially at the same time."

8

Nonetheless, the court said that it would consider the issue further. Ultimately, the court

9

rejected plaintiffs' request for the substantial-factor instruction, apparently without further

10

explanation on the record. In keeping with that ruling, the court delivered only a single

11

jury instruction about causation: the but-for instruction.3 The jury returned a verdict for

12

defendants.

13

On appeal, plaintiffs reiterate their argument that they were entitled to a

As discussed briefly later in this opinion, the court also delivered the uniform
"previous infirm condition" instruction about plaintiffs' entitlement to damages if the jury
determined that either plaintiff "had a bodily condition that predisposed him or her to be
more subject to injury than a person in normal health." The court gave that instruction at
plaintiffs' request. The instruction explained that, in such circumstances, defendants
"would be liable for any and all injuries and damage that may have been suffered by the
plaintiff as the result of the negligence of the defendant, even though those injuries, due
to the prior condition may have been greater than those that would have been suffered by
another person under the same circumstances." At the request of defendant Carter, the
court also delivered an "aggravation" instruction, explaining that, if a defendant's
negligence aggravated a plaintiff's previously symptomatic pre-existing injury or
disability, then the plaintiff would be entitled only to those damages due to the
aggravation.
3

5

1

substantial-factor instruction, which they characterize as supplementing the but-for

2

instruction on causation. Plaintiffs contend that the trial court was wrong when it

3

asserted that the instruction applies only in cases involving multiple tortfeasors. Instead,

4

they assert, the substantial-factor instruction is appropriate in cases involving "multiple

5

factors [that] were actual or potential causes of plaintiffs' physical conditions."

6

(Emphasis added.) However, plaintiffs do not identify evidence establishing a way in

7

which some particular event or condition other than the automobile collision caused (or

8

contributed to causing) their injuries. Rather, they assert broadly that "the evidence was

9

* * * clear that other causes were or could be involved; those other causes were addressed

10

in the testimony of every expert that testified." Viewed in the context of plaintiffs' other

11

arguments, it is clear that the "other causes" they reference are plaintiffs' underlying

12

infirmities.

13

In response, defendants argue, among other things, that this case does not

14

fall within any of the Joshi categories for which the but-for instruction is inadequate and

15

a substantial-factor instruction is required. That is so, defendants contend, because there

16

is no evidence of multiple causes acting concurrently to bring about an injurious event.

17

In that regard, Carter asserts that "[p]re-existing injuries or conditions are not concurrent

18

causes of injury to which a 'substantial factor' standard could apply." (Emphasis in

19

original.) State Farm argues similarly, contending that the evidence established only that

20

plaintiff Roberta Haas had spinal conditions that made her more susceptible to future

21

injury, not that those underlying conditions actually caused the injury for which she

6

1

sought damages. Moreover, Carter suggests that the trial court correctly viewed the

2

substantial-factor instruction as applying only when multiple tortfeasors are alleged to

3

have caused the plaintiff's injury.

4

We review the trial court's refusal to give plaintiffs' requested substantial-

5

factor instruction for legal error, viewing the evidence in the light most favorable to the

6

requesting parties. Heaton, 310 Or App at 46. "As a general rule, parties in a civil action

7

are entitled to jury instructions on their theory of the case if their requested instructions

8

correctly state the law, are based on the current pleadings in the case, and are supported

9

by evidence." Vandeveere-Pratt v. Portland Habilitation Center, Inc., 242 Or App 554,

10

557-58, 259 P3d 9 (2011) (internal quotation marks and citation omitted). "A trial court,

11

however, is not required to give a requested instruction if another instruction adequately

12

addresses the issue." State v. Ashkins, 357 Or 642, 648, 357 P3d 490 (2015). Error in

13

failing to give a requested instruction is not grounds for reversal "unless the error

14

'substantially affected' a party's rights." Vandeveere-Pratt, 242 Or App at 558.

15

We begin our analysis by considering basic principles that apply in

16

ordinary negligence cases (those not involving special relationships or standards of

17

conduct). In such a case, the plaintiff must prove both foreseeability and causation: "[A]

18

plaintiff must establish that the defendant's conduct created a foreseeable and

19

unreasonable risk of legally cognizable harm to the plaintiff and that the conduct in fact

20

caused that kind of harm to the plaintiff." Sloan v. Providence Health System-Oregon,

21

364 Or 635, 643, 437 P3d 1097 (2019). As used in the negligence context, "the element

7

1

of 'causation' ordinarily refers to 'causation-in-fact' or 'but-for' causation." Hammel v.

2

McCulloch, 296 Or App 843, 851, 441 P3d 617, rev den, 365 Or 502 (2019). Thus, a

3

plaintiff ordinarily must establish "causation" by proving that, but for the defendant's

4

negligence, the plaintiff would not have suffered harm. Id. The uniform but-for jury

5

instruction reflects that way of looking at causation, explaining that the defendant's

6

conduct "is a cause of the plaintiff's injury if the injury would not have occurred but for

7

that conduct." UCJI 23.01 (emphasis added).

8
9

In cases involving multiple causes of a plaintiff's injury, however, a but-for
framing of the causation element may be inadequate. In such cases, instead of

10

conceptualizing causation in the "either/or" sense that the but-for instruction implies

11

(either a negligent act caused the injury or it did not), it can be more useful to think of

12

causation in terms of whether a particular defendant's negligence contributed to the injury

13

in an important or material way--i.e., whether that negligence was a "substantial factor"

14

in causing the harm.4 Cf. Lasley v. Combined Transport, Inc., 351 Or 1, 7, 261 P3d 1215

15

(2011) (describing "the 'substantial factor' test [as] a test of factual cause"). Thus, in

16

cases in which "'two tortfeasors acted concurrently to bring about' the plaintiff's injury, [a

17

jury may] hold each tortfeasor liable for those injuries, provided that the negligence of

18

each was a 'substantial factor' in causing the injuries." Wright v. Turner, 368 Or 207,

As we noted in Towe v. Sacagawea, Inc., 246 Or App 26, 41, 264 P3d 184 (2011),
aff'd in part and rev'd in part on other grounds, 357 Or 74, 347 P3d 766 (2015), "the
term 'substantial factor' is somewhat amorphous," but generally "refers to an important or
material factor, and not one that is insignificant."
4

8

1

218, 489 P3d 102 (2021) (quoting Joshi, 342 Or at 162). The uniform substantial-factor

2

instruction reflects that way of looking at causation, explaining that, when multiple causal

3

factors "operate either independently or together to cause injury," any one of those factors

4

"may be a cause of the injury" so long as it "was a substantial factor in causing the

5

injury." UCJI 23.02.

6

As reflected in the cases cited above, the substantial-factor standard of

7

causation applies only in some negligence actions. That is, "the 'substantial factor'

8

standard has not supplanted the 'but for' or 'reasonable probability' standard of causation.

9

Instead, the two standards apply to different types of negligence cases." Joshi, 342 Or at

10

162; see also State v. Turnidge (S059155), 359 Or 364, 471, 374 P3d 853 (2016), cert

11

den, ___ US ___, 137 S Ct 665 (2017) (citing Joshi discussion of causation standards

12

with approval); Elk Creek Management Co. v. Gilbert, 353 Or 565, 584, 303 P3d 929

13

(2013) (same). The substantial-factor instruction applies only in cases in which multiple

14

causes contribute to a plaintiff's injury, either because they act "concurrently" in causing

15

that harm or perhaps because (as described in other possible scenarios outlined in the

16

Prosser and Keeton treatise and mentioned in Joshi), given those multiple causes, "'a

17

similar, but not identical result would have followed without the defendant's act'" or the

18

defendant "'has made a clearly proved but quite insignificant contribution to the result, as

19

where he throws a lighted match into a forest fire.'" Joshi, 342 Or at 161 (quoting

20

Keeton, Prosser and Keeton on the Law of Torts 267-68 (5th ed 1984)). The but-for

21

standard applies in all other ordinary negligence cases; indeed, it applies in "the majority

9

1

of cases." Joshi, 342 Or at 161-62.

2

The primary question before us is whether the evidence in this case

3

supported the giving of the substantial-factor instruction, so that it was error for the court

4

not to deliver it.5 As a preliminary matter, we briefly address--and reject--defendant

5

Carter's contention that the substantial-factor instruction applies only in cases in which

6

the actions of multiple tortfeasors combine or concur to cause the plaintiff's injury. Joshi

7

at least sometimes discusses the applicability of the substantial-factor instruction in cases

8

in which there are multiple causes of the plaintiff's injury; its analysis is not limited to

9

cases in which there are multiple tortfeasors. 342 Or at 161-62. And, although some

10

other cases use phrases like "multiple tortfeasors" in discussing the standard, we perceive

11

that wording to reflect only the facts of those particular cases--e.g., that the plaintiffs

12

alleged that the actions of multiple tortfeasors contributed to causing their injuries. See,

13

e.g., Lasley, 351 Or at 6-7 (discussing substantial-factor test in the context of a case

14

involving multiple alleged tortfeasors). We conclude that any cause of a plaintiff's injury

15

should be considered as part of the causal analysis whether or not that cause was the

16

result of a negligent act. Cf. Box v. Oregon State Police, 311 Or App 348, 369, 492 P3d

17

685, adh'd to as modified on recons, 313 Or App 802, 492 P3d 1292 (2021) ("[W]here

18

there are multiple causes-in-fact of a plaintiff's injury, some of those causes may be non-

19

negligent acts. A defendant whose negligent act is a cause of the plaintiff's injury is not

Defendants do not contend that the uniform instruction requested by plaintiffs
misstates the law; they argue only that the instruction does not apply in this case.
5

10

1

necessarily absolved of legal liability for that negligent act, merely because other, non-

2

negligent conduct was also a cause of the plaintiff's injury.").

3

The question remains whether plaintiffs have established that the evidence

4

in this case supported delivery of the substantial-factor instruction. We conclude that

5

they have not.

6

We observe that the focus of plaintiffs' argument has evolved, on appeal,

7

from the argument they presented below. In arguing to the trial court that it should give

8

the substantial-factor instruction, plaintiffs asserted that their circumstances--particularly

9

Roberta Haas's circumstances--fit within the category of cases, described in Prosser and

10

Keeton and mentioned in Joshi, in which "a similar, but not identical result would have

11

followed without the defendant's act." That argument was based primarily on plaintiffs'

12

contention that Roberta Haas's spine had been so infirm before the automobile collision

13

that she "might have eventually" needed lumbar fusion surgery even absent the

14

automobile collision. On appeal, plaintiffs no longer focus on the Joshi categories, on

15

Roberta Haas's particular infirmities, or on the possibility that she would have needed

16

surgery in any event.6 Moreover, plaintiffs do not point to evidence regarding any

17

mechanism by which either plaintiff's underlying infirm conditions caused their injuries,

18

symptoms, or need for surgery. Thus, for example, plaintiffs do not argue that the

Because plaintiffs do not argue on appeal that this case fits within the category of
cases described in Prosser and Keeton as those in which a substantial-factor instruction is
appropriate because "a similar, but not identical result would have followed without the
defendant's act," we do not address the scope of that particular category of cases.
6

11

1

medical hardware that had previously been implanted in Roberta Haas's spine somehow

2

contributed to causing one of the injuries that she suffered during the automobile

3

accident, or one of the symptoms that arose thereafter.

4

Rather, plaintiffs now make a single, very specific argument. Relying on

5

evidence that their infirm conditions made them more susceptible to injury, plaintiffs

6

argue categorically that the substantial-factor jury instruction should be given in every

7

case where "a preexisting condition has been aggravated, or a prior infirm condition

8

makes the plaintiff more subject to injury." In those circumstances, plaintiffs contend,

9

"the underlying condition itself is ipso facto a causative factor" that requires the

10

substantial-factor instruction to be given.7 Plaintiffs have not identified any legal

11

authority supporting that proposition, and we are not aware of any.

12

We reject plaintiffs' categorical argument. We have explained in the

13

workers compensation context that there is a difference between underlying conditions

14

(or infirmities) that make a person more susceptible to injury and those conditions that

15

cause an injury. E.g., Corkum v. Bi-Mart Corp., 271 Or App 411, 422-23, 350 P3d 585

16

(2015). In that context, we distinguish between (1) a "susceptibility," that is, an

The categorical nature of plaintiffs' argument is reflected in the fact that their
arguments on appeal do not distinguish between Roberta Haas's significant underlying
infirmities (which included a spine described as a "mess" following previous surgeries)
and Kevin Haas's less momentous underlying infirmities (minor injuries following
previous accidents and degenerative conditions consistent with his age). Again, plaintiffs
have not attempted to identify a causal mechanism linking any of their underlying
conditions to the specific injuries they suffered.
7

12

1

underlying condition that "increases the likelihood that the affected body part will be

2

injured by some other action or process but does not actively contribute to damaging the

3

body part" and (2) a "cause," that is a condition that actively contributes to a disability or

4

need for treatment. Id.; see also SAIF v. Dunn, 297 Or App 206, 217-18, 439 P3d 1011,

5

rev den, 365 Or 557 (2019) (applying Corkum and describing how medical evidence

6

could show a causal connection between the claimant's underlying condition, which was

7

a congenital "anatomical anomaly," and an inflammatory condition that he suffered); id.

8

at 208-09 (discussing other, similar holdings in the workers' compensation context and

9

noting that we have distinguished since 1991 between an underlying condition "that

10

contributes to the cause of [an occupational] disease" and a condition "that merely

11

renders the worker more susceptible but does not contribute to the cause").

12

Although the specific holdings in Corkum and similar cases were based on

13

the workers compensation statutes, we see no reason to apply a different understanding of

14

causation, as it relates to underlying conditions, in the context of a negligence case. That

15

is, we have recognized that there is a distinction--one that turns on the specific facts of

16

each case and often may best be explained by medical evidence--between an underlying

17

condition that merely makes a person more susceptible to injury and an underlying

18

condition that actively contributes to causing a person's injury. See Dunn, 297 Or App at

19

217-18 (whether a particular condition was "a mere susceptibility" was "a medical

20

question"). There is no reason that we should limit our recognition of that distinction to

21

the workers compensation context. Thus, we conclude that, in a negligence case, a

13

1

plaintiff's underlying condition can be said to be a cause of the plaintiff's injury only

2

when it actively contributes to causing the injury--that is, when some causal mechanism

3

links the underlying condition to the harm the plaintiff suffered. That undoubtedly will

4

be true in some cases, but we reject the proposition that it is true in all cases in which

5

plaintiffs' underlying conditions make them more susceptible to injury.

6

By its terms (as requested by plaintiffs) and consistently with Joshi, the

7

uniform substantial-factor instruction applies only when there are multiple causes of a

8

plaintiff's injury that act together or independently to cause an injury. In other negligence

9

cases--the majority of cases, according to Joshi--the but-for instruction is appropriate.

10

342 Or at 162. Here, plaintiffs have not identified anything other than defendant Carter's

11

negligent driving that caused their injuries. In particular, plaintiffs have not pointed to

12

specific evidence showing a causal link between any of their underlying conditions and

13

the injuries or symptoms for which they later sought treatment. Thus, plaintiffs have not

14

established that the evidentiary record supported their request for a substantial-factor

15

instruction. Evidence that plaintiffs' underlying conditions made them more susceptible

16

to injury was not enough, by itself, to require the trial court to deliver that instruction in

17

addition to the but-for instruction that plaintiffs had also requested.

18

For the same reasons, we are not persuaded that the jury instructions that

19

the trial court did deliver were inadequate to properly address the issue of causation in

20

this case. As plaintiffs had requested, the court delivered the uniform but-for jury

21

instruction on causation. That instruction correctly explained to the jury that defendants

14

1

would be liable for plaintiffs' injuries only if plaintiffs suffered those injuries as a result

2

of defendants' negligence. Also at plaintiffs' request, the court delivered the uniform

3

"previous infirm condition" instruction on damages. That instruction explained that, if

4

the jury found that a plaintiff "had a bodily condition that predisposed [them] to be more

5

subject to injury," defendants nevertheless "would be liable for any and all injuries and

6

damage" that the plaintiff suffered as a result of defendants' negligence, "even though

7

those injuries, due to the prior condition, may have been greater than those that would

8

have been suffered by another person under the same circumstances." UCJI 70.06. We

9

recognize that the "previous infirm condition" instruction relates, by its terms, to damages

10

and not to causation. Nonetheless, that instruction necessarily informs the jury that a

11

defendant's liability--which arises only if the defendant's negligence caused the plaintiff's

12

injury--is not negated by the fact that the plaintiff had an underlying condition that made

13

the plaintiff more susceptible to being injured. Thus, that instruction ameliorated any risk

14

that the jury might decide that defendants could not be held liable for injuries that

15

plaintiffs suffered as a result of the automobile collision if their underlying infirmities

16

made them particularly susceptible to that kind of harm. Under the circumstances present

17

here, no further instruction on causation was necessary.

18

Affirmed.

15

